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Combating Fetal Substance Abuse and

Governmental Foolhardiness Through
Collaborative Linkages, Therapeutic Jurisprudence
and Common Sense: Helping Women Help
Themselves
David C. Brody*

Heidee McMillin*
They that will not be counseled, cannot be helped. If you do not
hear reason she will rap you on the knuckles.
- Benjamin Franklin
I. INTRODUCTION
Over the last twenty years there has been increasing concern in society
about the use of drugs and alcohol by pregnant women and the effect this
use has on the fetus. Hundreds of thousands of infants are born each year
having been exposed to drugs or alcohol in utero.' A significant number of
these children will suffer physical and neurological impairment as a result
of exposure to these substances.2 The harm to children by in utero
exposure to alcohol and illicit drugs undoubtedly represents a national
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1. See Julia Elizabeth Jones, State Intervention in Pregnancy, 52 LA. L. REv. 1159,
1160 (1992).
2. See generally Ira J. Chasnoff, Drugs,Alcohol, Pregnancy,and the Neonate: Pay Now
or Pay Later,266 JAMA 1567 (1991).
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tragedy.
A tragedy of a different, but no less serious nature, involves the
gendered means by which the federal and state governments have
addressed this problem. Rather than addressing the problem honestly in
search of a practical solution, states have focused on casting blame and
meting out irrational punishment upon women. Rather than listening to the
input of hundreds of researchers and health care professionals and moving
to proactively address the many structural and procedural barricades that
are behind the use of drugs and alcohol by pregnant women, states have
consistently reacted by punishing women after the damage has already
been done.
Sadly, as government actions have become more and more punitive
toward pregnant substance abusers, the number of affected infants has
continued to rise.3 Perhaps predictably, the number of children born
prenatally exposed to illegal drugs or alcohol steadily rose through the
1990s. Over the last decade, states have increasingly prosecuted women
for using drugs or alcohol while pregnant and modified their civil child
abuse and neglect statutes to foster the civil commitment of mothers and
the removal of children in their care. In addition, states have increased
their ability to invade a woman's privacy through invasive testing and
monitoring designed to "catch" pregnant women using drugs or alcohol.
These actions have been complete failures.
The time has come for states to accept the failure of their punitive
policies and reexamine and reclassify the problem. For in reality,
substance abuse by pregnant women is not so much a criminological
problem, but rather a public health dilemma. Once states accept this
classification, as has been done by the vast majority of legal, medical and
sociological scholars who have examined it, they can begin to refocus their
priorities, enact legislation and support programs to effectively deal with
the problem.
Solutions to the problem are not simple and require the cooperation of
government, health care systems, insurance companies and medical and
justice professionals. It will also require reallocation of monies previously
spent for law enforcement and corrections toward treatment and
prevention. We believe that to effectively limit the number of infants
exposed to substances in utero, these various sectors in society need to
work together in a multidimensional effort to deal with the underlying
issues of female substance abuse as a whole. For if we can help women
avoid the pitfalls of addiction in the first place, the problems associated
with substance abuse during pregnancy disappear.

3. See generallyMARCH

OF DIMES PERINATAL DATA CENTER (1998).
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I. THE PROBLEM
The harm to children by in utero exposure to alcohol and illicit drugs
represents a national tragedy. Between 350,000 and 739,200 infants are
born each year having been exposed to drugs or alcohol in utero.4
The effect of alcohol and narcotics use during pregnancy to a fetus is
alarming. Prenatal exposure to illicit drugs has been associated with an
increased likelihood of fetal stroke and spontaneous abortions.5 Drug
exposure has also been linked to other birth defects, such as stunted growth
in the limbs, underdeveloped organs and abnormal brain chemistry.'
Compared to the average newborn, drug addicted babies have shorter body
lengths, lower birth weights and smaller head circumferences.7 Tragically,
cocaine exposed babies are resistant to interaction with their primary
Consequently, maternal cocaine use impairs the natural
caretakers.'
bonding that must occur between mother and child for normal child
development. Drug affected children typically remain in the care of
substance using adults or are placed in foster care with no opportunity to
bond with their parents.9
School-aged children continually exposed to a home environment of
illicit drug use by their primary caretakers are regularly placed in special
education classes.'0 Problems, such as delayed speech, hyperactivity,
tendencies toward violence and tantrums and difficulty making friends, are
routinely observed among these children."
Exposure to alcohol may be even worse for an infant than other drugs.
Fetal Alcohol Syndrome (FAS) is a condition that is characterized by the
presence of three primary characteristics occurring together: (1) growth
deficiency; (2) a characteristic pattern of physical abnormalities and (3)

some manifestation of central nervous system dysfunction.

Specifically,

4. See Jones, supra note 1, at 1160.
5. See Page McGuire Linden, Drug Addiction During Pregnancy:A Call for Increased
Social Responsibility,4 AM. U. J. GENDER & L. 105, 108 (1995).
6. See Jones,supra note 1, at 1161.

7. See id.
8. See Anastasia Toufexis, Innocent Victims, TIME, May 13, 1991, at 56.
9. National Center on Addiction and Substance Abuse at Columbia University (CASA)
estimates that drug abuse causes or contributes to seven of ten cases of child maltreatment
and accounts for some ten billion dollars in federal, state and local government spending on
child welfare programs. See JEANNE REID ET AL., No SAFE HAVEN: CHILDREN OF
SUBSTANCE-ABUSING PARENTS 4-5 (1999).
10. See Victoria Swenson & Cheryl Crabbe, Pregnant Substance Abusers: A Problem
That Won't Go Away, 25 ST. MARY'S L.J. 623, 629 (1994).
11. See id. Lifschitz and Wilson found, in a five-year study conducted by them in
Houston, Texas, that 75% of children identified as being exposed to drugs in utero exhibit
behavioral disorders by the time they are school age. See Marta H. Lifschitz & G.S. Wilson,
Studies of Infants and Children Exposed Prenatally to Cocaine and Narcotics, 2
DEVELOPMENTAL PHYSIOPATHOLOGY & CLINICS 7,9 (1991).
12. See FETAL ALCOHOL AND DRUG UNIT, UNIV. OF WASH. SCH. OF MED., FINAL REPORT:
UNDERSTANDING THE OCCURRENCE OF SECONDARY DISABILITIES IN CLIENTS WITH FETAL
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infants born with FAS tend to have smaller head circumferences, deformed
facial features, abnormal joints and limbs, poor coordination and learning
disabilities.
Additionally, FAS babies often suffer from seizures,
abnormalities of muscle tone, tremors, hearing problems and vision
problems.1 3 Research has also shown that individuals suffering from FAS
are disproportionately likely to experience mental health problems,
'4
problems in school, trouble with the law and substance abuse problems.
The costs incurred by society for the care and treatment of drug- and
alcohol-damaged infants and children are staggering. In 1992, it was
estimated that the following costs are associated with prenatal substance
abuse:
Twenty-five percent of drug-exposed newborns need intensive care for
several months. Such care can cost between $24,750 and $100,000 per
infant. Cocaine-exposed infants have more physiological problems, and
their medical care is more expensive than the care needed by other drugexposed infants. Cocaine-exposed babies are fifty percent more likely to
require intensive care and twice as likely to have very low birth weights,
costing the country more than $500 million a year in hospital and delivery
care alone. The additional cost for delivery and care of crack-exposed
babies is over $11,000 per infant. The medical expenses for these children,
which begin
at birth and continue to age eighteen, may be as much as
5
$750,000.
As staggering as these figures are, they do not include the additional
educational and social services many of these children will need throughout
their lives.
A.

CAUSES OF THE PROBLEM

One must ask the question, if damage suffered by children exposed to
substances in utero is plainly evident, why does the problem continue to
grow? While it is easy for politicians to say that it is simply a result of
women caring more about themselves than their children, 6 such narrowminded thinking fails to accept the reality of the underlying causes of the
problem-treatment of women in society and the nature of addiction.
It is scientifically accepted that once addicted to a drug, a person faces
a serious illness and needs to be treated appropriately. 7 As defined by the

ALCOHOL SYNDROME (FAS) AND FETAL ALCOHOL EFFECTS (FAE) 9 (1996).
13. See COMPREHENSIVE HEALTH EDUC. FOUND., THE WASHINGTON STATE FETAL
ALCOHOL RESOURCE GUIDE: TOOLS FOR PREVENTION AND INFORMATION iv (1996).
14. See generally THE CHALLENGE OF FETAL ALCOHOL SYNDROME: OVERCOMING
SECONDARY DISABILITIES (Ann P. Streissguth et al. eds., 1998).

15. Margaret P. Spencer, ProsecutorialImmunity: The Response to Prenatal Drug Use,
25 CONN. L. REV. 393, 401 (1993) (footnotes omitted).
16. See DREW HUMPHRIES, CRACK MOTHERS: PREGNANCY, DRUGS, & THE MEDIA 74
(1999).
17. See Helen M. Cole, Legal Intervention During Pregnancy: Court-Ordered Medical
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American Society of Addiction Medicine, addiction is a "disease process
characterized by the continued use of a specific psychoactive substance
despite physical, psychological or social harm."'" More specifically, "drug
addiction may be defined by three major behavioral characteristics: (a)
preoccupation with the acquisition of... a drug, (b) compulsive use, and
(c) relapse ....Pervasive to the three requisites is the phenomena of 'loss
of control.""' 9 Unfortunately, much of society and many policy makers,
0
through ignorance or stubbornness, do not grasp these concepts.'
It is this addiction and not a simple lack of willpower or callousness
that is behind drug use by pregnant women." Just as the physical and
psychological compulsion associated with addictions has led professional
athletes and entertainers to lose millions of dollars, and countless ordinary
citizens to lose their livelihoods, families and even lives, the control that
drugs have over pregnant women's lives may cause them to act in irrational
and ill-advised ways. "[A]ddictive behavior does not reflect the woman's
overt consideration of potential consequences for the fetus."' While few, if
any, pregnant addicts would wish to harm their unborn child, and while
they rationally know that using drugs while pregnant may well cause such
harm, the physical and psychological needs that characterize addiction
eclipse their judgment and lead to continued drug use.2
111. GOVERNMENTAL POLICIES
Rather than helping women and supporting their rehabilitative efforts,
states have focused on casting blame in the development and
implementation of their policies. The amount of money states and the
federal government spend on dealing with substance abuse related
complete,2 4
problems is truly remarkable. In a study that took three years to
Treatments andLegal Penaltiesfor PotentiallyHarmful Behavior by Pregnant Women, 264
JAMA 2663,2667 (1990).
18. E. M. Steindler, Addiction Terminology, in PRINCIPLES OF ADDICTION MEDICINE:
ASAM REvI V COURSE SYLLABUS ch.2, p. 1 (Norman S. Miller et al. eds., 1994), cited in
Peggy Fulton Hora et al., Therapeutic Jurisprudence and the Drug Treatment Court
Movement: Revolutionizing the Criminal Justice System's Response to Drug Abuse and
Crime in America, 74 NOTRE DAME L. REV. 439, 451 (1999).
19. Id. (quoting Norman S. Miller et al., The Relationship of Addiction, Tolerance, and
Dependence to Alcohol and Drugs: A Neurochemical Approach, 4 J. SUBSTANCE ABUSE
TREATMENT 197, 199 (1987)).
20. See Patricia A. Pape, Issues in Assessment and Intervention with Alcohol-and-DrugAbusing Women, in CLINICAL WORK WITH SUBSTANCE-ABUSING CLIENTS 251, 261
(Shulamith Straussner ed., 1992).
21. See generally Mary E. Roper, Reaching the Babies Through the Mothers: The Effects
of Prosecutionon PregnantSubstanceAbusers, 16 LAw & PSYCHOL. REV. 171 (1992).
22. Note, Rethinking (M)otherhood: Feminist Theory and State Regulation of Pregnancy,
103 HARv. L. REv. 1325, 1341 (1990).
23. See Wendy K. Mariner, Pregnancy,Drugs, and the Perils of Prosecution, 9 CRIM.
JUST. ETHICS 30, 36 (1990).
24. See NAT'L CTR.ON ADDICTION AND SUBSTANCE ABUSE AT COLUM. UNIV., SHOVELING
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the National Center on Addiction and Substance Abuse at Columbia
University (CASA) reports that in 1998 states spent $30.8 billion on law
enforcement and justice system expenditures associated with substance
abuse. 2' Even more remarkable is the finding that states spent at least $81.3
billion on substance abuse and addiction related expenses resulting from
alcohol, narcotics and tobacco consumption. Of the $81 billion expended,
27
only 3.7% went to fund treatment, prevention and education programs.
The ratio between the amount of money spent on capturing and
punishing pregnant substance users versus educating and treating them is
likely quite similar to the overall ratio. Regardless of the exact dollar
amounts, state policies directed at pregnant drug users evidence a gendered
perspective on how to combat the problem of infants exposed to drugs in
utero.
Despite a clear need for added resources to support treatment programs
designed for women, such funding has diminished over the last several
years. Remarkably, as concern over infants exposed to drugs and alcohol
has grown in recent years, "federal funding for treatment programs
targeting pregnant and postpartum women and their children in [1998 was]
only 10 percent of the funding provided in 1995. ''2
In conjunction with the decline in funding for treatment during the last
decade, states have been treating pregnant substance abusers with increased
punitiveness. Under the dual auspices of deterring substance abuse and
protecting a child, states have used criminal prosecutions, civil
commitment actions and family court proceedings to remove children from
the pregnant woman's custody. Not only have these practices been
ineffective, but it is also likely that they have increased the problem,
broken up families and cost taxpayers millions of dollars. In the following
section, we briefly review the types of actions taken by states, the reasons
for their failure and the overall cost in terms of social and financial capital.
The war on drugs, which began in the 1980s, gave rise to a
prosecutorial approach towards dealing with pregnant drug users. While no
state has enacted a law that explicitly criminalizes using drugs or alcohol
while pregnant, 29 since the late 1980s hundreds of women have been
prosecuted under various statutory provisions and theories of criminality
throughout the country." Based on a woman's use of drugs or alcohol
UP: THE

IMPACT

OF SUBSTANCE

ABUSE ON STATE

BUDGETS

ii (2001) [hereinafter

SHOVELING].

25. See id. at 3.
26. See id. at 1.
27. See id. at 2.
28. DRUG STRATEGIES, KEEPING
DRUG CONTROL BUDGET 29 (1998).

SCORE: WOMEN AND DRUGS: LOOKING AT THE FEDERAL

29. See Lynn M.Paltrow, PregnantDrug Users, FetalPersons,and the Threat to Roe v.
Wade, 62 ALB. L. REv. 999, 1008 (1999).
30. See id. at 1003. See generally Kary Moss, Substance Abuse During Pregnancy, 13
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while pregnant, women have been prosecuted for attempted homicide,3
child endangerment,' 2 child abuse 3 and delivery of a controlled substance
to a minor.? The purposes given in support of such prosecutions include
deterring pregnant women from using drugs, adding "teeth" to counseling
and treatment efforts and, through incarceration, forcing a woman to
35
change her habits and stop her drug usage.
With one notable exception,36 criminal prosecutions of women for harm
caused to a fetus due to alcohol or drug use have been unsuccessful. 37 The
primary reason for this lack of success is the frequently creative, yet
inappropriate and overreaching, use of criminal statutes that were designed
to involve crimes against people. Courts have routinely held that an unborn
child does not qualify as a person as defined by state legislatures, and
generally dismissed indictments or overturned convictions that were based
31
on prenatal drug or alcohol exposure.
States have had greater success in punishing pregnant substance users
through civil actions. For example, Wisconsin39 and Minnesota0 have
enacted legislation that authorizes the civil commitmente4' of pregnant
women who fail to complete treatment, while South Dakota provides for42
the emergency commitment of an intoxicated person who is pregnant.
States have also enacted legislation or had their appellate courts rule that

HARV. WOMEN'S L.J. 278 (1990); Michelle Oberman, Sex, Drugs, Pregnancy and the Law:
Rethinking Problemsof PregnantWomen Who Use Drugs, 43 HASTINGS L.J. 505 (1992).

31. See, e.g., State v. Deborah J.Z., 596 N.W.2d 490 (Wis. Ct. App. 1999).
32. See, e.g., State v. Gray, 584 N.E.2d 710 (Ohio 1992); Sheriff, Washoe County,
Nevada v. Encoe, 885 P.2d 596 (Nev. 1994); Whitner v. State, 492 S.E.2d 777 (S.C. 1997).
33. See, e.g., Reinesto v. Superior Court of the State of Ariz., 894 P.2d 733 (Ariz. Ct.
App. 1995); Commonwealth v. Welch, 864 S.W.2d 280 (Ky. 1993).
34. See, e.g., Johnson v. State, 602 So. 2d 1288 (Fla. 1992); State v. Luster, 419 S.E.2d
32 (Ga. Ct. App. 1992).
35. See Derk B.K. Van Raalte IV, Note, Punitive Policies: Constitutional Hazards of
Non-consensual Testing of Women for PrenatalDrug Use, 5 HEALTH MATRIX 443, 450-51
(1995).
36. See generally Whitner,492 S.E.2d at 777.
37. See, e.g., United States v. Foreman, 1990 WL 79309, at *1 (A.F.C.M.R. May 25,
1990), Reinesto, 894 P.2d 733; Reyes v. Superior Court, 75 Cal. App. 3d 214 (4th Dist.
1977), Johnson, 602 So.2d 1288; State v. Gethers, 585 So. 2d 1140 (Fla. Dist. Ct. App.
1991); Jackson v. State, 833 S.W.2d 220 (Tex. App. 1992); Luster, 419 S.E.2d 32; Welch,
864 S.W.2d 280; People v. Hardy, 469 N.W.2d 50 (Mich. Ct. App. 1991), Encoe, 885 P.2d
596; Gray, 584 N.E.2d 710; Collins v. State, 890 S.W.2d 893 (Tex. App. 1994); State v.
Dunn, 916 P.2d 952 (Wash. Ct. App. 1996).
38. See generally supra note 37. The exception to this general statement is Whitner,
where the South Carolina Supreme Court held that a viable fetus was a person for purposes
of the state's criminal child neglect statute. 492 S.E.2d at 780-8 1.
39. See WIs. STAT. § 48.01 (1998).
40. See MINN. STAT. ANN. § 626.5561 (1997).
41. A state may civilly commit a person if it demonstrates to a court by clear and
convincing evidence that a person is a danger to him/herself or another person. See, e.g.,
Addington v. Texas, 441 U.S. 418 (1979); Humphrey v. Cady, 405 U.S. 504 (1972).
42. See S.D. CODIFED LAWS §§ 34-20A-63 (1998).
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ingestion of a controlled substance by a pregnant woman constitutes child
abuse or neglect.43
A number of jurisdictions have proposed or enacted legislation that
expands the definition of a neglected child to include children who were
exposed to drugs prenatally. 4 Moreover, some courts have found that a
woman's use of alcohol or drugs during pregnancy constitutes child neglect
or child abuse, authorizing the removal of the baby and older siblings from
the mother's custody.45
Scholars who have written on legal actions stemming from prenatal
harms repeatedly argue that criminal prosecutions and civil actions against
these women are ineffective and shortsighted 6 Since drug addiction is
truly a disease that needs treatment, it is unlikely that threatening a woman
with various harms will deter her from continued substance abuse. 7
Rather, it deters women from seeking help for their problem and obtaining
prenatal care. This is evidenced by the fact that since the highly publicized
Whitner v. State Carolina decision, the number of pregnant women
applying to treatment programs in South Carolina has declined by as much
as 80%."8 In fact, providing a woman adequate prenatal care generally
43. See OKLA. STAT. ANN. tit. 10, § 1101 (1989); FLA. STAT. ANN. § 415, 503(8) (1989);
MINN. STAT. § 626.556 (1988); ILL. ANN. STAT. ch. 37, para. 802-3(1)(c) (1990); IND. CODE
ANN. § 31-6-4-3.1(1)(A), (B) (Supp. 1993).
44. See, e.g., FLA. STAT. ANN. § 415.503(9)(a)(2) (1993); ILL. ANN. STAT. ch. 37, 8023(1)(c) (1990); IND. CODE ANN. § 31-6-4-3.1(1)(A), (B) (Supp. 1993); MINN. STAT. ANN. §
626.556(2)(c) (Supp. 1993); NEV. REV. STAT. § 432B.330(l)(b) (1991); OKLA. STAT. ANN.
tit. 10, § 1101(4) (1987).
45. See, e.g., In re Baby Boy Blackshear, 736 N.E.2d 462 (Ohio 2000); In re Fathima
Ashanti K.J., 558 N.Y.S.2d 447, 449 (N.Y. Fam. Ct. 1990); In re Ruiz, 500 N.E.2d 935. 939
(Ohio Ct. C.P. 1986); In re Baby X, 293 N.W.2d 736, 739 (Mich. Ct. App. 1980); see also
Mary Faith Marshall, Commentary: Mal-IntentionedIlliteracy, Willful Ignorance, and Fetal
Protection Laws: Is There a Lexicologist in the House?, 27 J. L. MED. & ETHICS 343, 34346 (1999).
46. See generally Paltrow, supra note 29; Michelle D. Mills, Comment, Fetal Abuse
Prosecutions: The Triumph of Reaction Over Reason, 47 DEPAUL L. REV. 989 (1998);
Christine Hunt, Casenote & Comment, Criminalizing Prenatal Substance Abuse: A
Preventive Means of Ensuring the Birth of a Drug-Free Child, 33 IDAHO L. REV. 451
(1997); Alison M. Leonard, Note, Fetal Personhood,Legal Substance Abuse, and Maternal
Prosecutions: Child Protection or "Gestational Gestapo," 32 NEw ENG. L. REV. 615
(1998); Carol Jean Sovinski, Comment, The Criminalization of Maternal Substance Abuse:
A Quick Fix to a Complex Problem, 25 PEPP. L. REV. 107 (1997); Sarah Letitia Kowalski,
Comment, Looking for a Solution: Determining Fetal Status for Prenatal Drug Abuse
Prosecutions, 38 SANTA CLARA L. REV. 1255 (1998); Amanda E. Vedrich, Comment,
ProsecutingPregnant Women: Should Washington Take the Next Step?, 21 SEATTLE U. L.
REV. 133 (1997); Regina M. Coady, Comment, Extending Child Abuse Protection to the
Viable Fetus: Whitner v. State of South Carolina, 71 ST. JOHN'S L. REV. 667 (1997); Kellam
T. Parks, Note, Protecting the Fetus: The Criminalization Of PrenatalDrug Use, 5 WM. &
MARY J. WOMEN & L. 245 (1998).
47. See Lynn M. Paltrow, When Becoming Pregnant is a Crime, 9 CRIM. JUST. ETHics
41,44 (1990).
48. See generally Amicus Brief of the Nat'l Ass'n of Alcoholism and Drug Abuse
Counselors et al., Whitner v. State, 118 S. Ct. 1857, 140 L.Ed.2d 1104 (1998) (No. 97-1562)
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offsets some of the harm caused by the drugs or alcohol.4 9 Given the fact
that prenatal care is critical to having a healthy baby, " the government's
punitive policies, which make women afraid to obtain prenatal care, are
very detrimental to the fetus.
The act of punishing the mother after birth is also harmful to the baby.
Removing the child from his or her mother serves to break the child's
initial bond with his or her mother, which is likely to lead to long-term
psychological harm to the child"' and impede the mother's long-term
recovery from her addiction.52 As summarized by Robert Madden:
[T]he removal of a child at birth from a drug-addicted mother does
not ensure a better life for the child. First, the potential for
treatment and attainment of a recovering status for the mother,
while no means certain, is legitimate and should not be dismissed.
Second, placement of a child into the foster care/adoption system
presents its own set of problems, not the least of which is the
difficulty of placing children who may develop a variety of
The short-term fix of
learning and emotional problems ....
termination of parental rights or incarceration often results in longterm problems for the child welfare system. 3
It is equally misguided to remove other children from the mother's
home without any evidence of neglect or abuse. Being dependent on drugs
or alcohol does not necessarily make a woman an unfit parent54 Rather
than removing children from the home of a substance abusing woman
without other evidence of harm or neglect, the National Association of
Public Child Welfare Administrators has stated that:
[hereinafter Amicus brief of the Nat'l Ass'n of Alcoholism and Drug Abuse Counselors et
a].] republished in Amicus Curae Brief. Cornelia Whitner v. State of South Carolina, 9
HASTINGS WOMEN'S L.J. 139 (1998); Marilyn L. Poland et al., Punishing Pregnant Drug
Users: Enhancing the Flightfrom Care, 31 DRUG & ALCOHOL DEPENDENCE 199, 201-02
(1993); Karen Garloch, How Do We Help the Children? Social Workers, Others Concerned
About Babies of Addicted Women, CHARLOTTE OBSERVER, Jan. 26, 1990, at IC; Janet W.
Steverson, Stopping Fetal Drug Abuse with No-Pregnancy and Drug Treatment Probation
Conditions, 34 SANTA CLARA L. REV. 295 (1994).

49. See Barry M. Lester et a]., Keeping Mothers and Their Infants Together: Barriersand
Solutions, 22 N.Y.U REV. L. & SOC. CHANGE 425, 433 (1996) (citing INST. OF MED.,
PREVENTING Low BIRTHWEIGHT 146 (1985)).
50. See Andrew Racine et al., The Association Between PrenatalCare and Birth Weight
Among Women Exposed to Cocaine in New York City, 270 JAMA 1581, 1585-86 (1993),
cited in Amicus brief of the Nat'l Ass'n of Alcoholism and Drug Abuse Counselors, et al.,
supra note 48, at 148.
51. See Paltrow, supranote 29, at 1028.
52. See Robert G. Madden, State Actions to Control FetalAbuse: Ramyicationsfor Child
Welfare Practice,72 CHILD WELFARE 129, 137 (1993).
53. Id.
54. See generally Maureen M. Black et al., Parentingand Early Development Among
Children of Drug-Abusing Women: Effects of Home Intervention, 94 PEDIATRICS 440
(1994).
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Families and children are best served when treatment and family
preservation services are central and medical, education, mental
health, and social work services are provided. Laws, regulations,
or policies should strengthen, not hinder, families in need of help.
Substance-abusing families need support to regain their well-being
and adequately care for their children. Society should seek the
removal of children from their families only when there is serious
risk to their well-being, and not as an automatic response when
parents are substance abusers.55
A.

MANDATORY REPORTING STATUTES

As a society, we need our government to help women and families
overcome hurdles and tough times. Instead of providing such assistance,
states are continuing to enact laws and policies that place pregnant women
inside a trench, hoping to leap the hurdle of which they are almost unable
to see the top. State policies on the mandatory reporting of pregnant
substance abusers to state officials, which limits access to treatment,
prenatal care and support, have become a popular tool in the government's
misguided arsenal.
A woman's personal physician is in a unique position to learn that she
has a substance abuse problem and help her deal with it. Not only do
doctors have the training and resources to test women who might be using
drugs, but they also are in a position of trust. Effective medical treatment
often requires a patient to divulge personal, embarrassing and possibly
incriminating information. As the Hippocratic Oath56 and state laws assure
confidentiality in doctor-patient communications, patients are likely to feel
more comfortable telling their doctor personal information that they would
not disclose to other people. Because of this, many women will regularly
confide in their doctors about their drug usage in the hope that their doctors
can help them.
In recent years, however, states have stripped away the fiber of this
trusting relationship between doctors and substance dependent patients. In
an effort to identify pregnant drug users, a number of states have enacted
laws and policies that require health care professionals to inform state
agencies if they determine a pregnant patient is using drugs. 7 The United
States Supreme Court ruled upon the constitutionality of the most

55. National Ass'n of Pub. Child Welfare Adm'rs, Guiding Principlesfor Working with
Substance-Abusing Families and Drug- Exposed Children: The Child Welfare Response, 49
PUB. WELFARE 37, 38 (1991), cited in Marshall, supra note 45, at 344.
56. The Hippocratic Oath states, in relevant part, "Whatever, in connection with my
professional practice or not, in connection with it, I see or hear, in the life of men, which
ought not to be spoken of abroad, I will not divulge, as reckoning that all such should be
kept secret." FRANCIS ADAMS, THE GENUINE WORKS OF HIPPOCRATES 299-301 (1972).
57. See Lester et al., supra note 49, at 432.
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While the specific policy considered in
egregious of these policies.
Ferguson v. City of Charleston is somewhat different from those used in
other states, its implications and the Court's treatment of them are worthy
of close scrutiny.
In the fall of 1989, the Medical University of South Carolina (MUSC)
began testing the urine of pregnant women suspected of using cocaine. If a
woman tested positive, she was given the choice of entering treatment or
being arrested. Thirty women were arrested under the policy, ten of whom
filed a $3 million class-action suit against the university, claiming that the
policy discriminated against minority women and violated their Fourth
Amendment right to be free from unreasonable searches and seizures. 9
At the trial level, the jury returned a verdict in favor of the defendants.
The Fourth Circuit Court of Appeals affirmed, finding that the policy was
constitutional. 6' The U.S. Supreme Court granted certiorari" and reversed,
holding that the delivery of urine test results to law enforcement officials
and subsequent prosecution based on those results violated the Fourth
Amendment. 62
In writing for the majority, Justice Stevens63 considered whether the
state action fit under the "special needs" exception to the warrant
requirement. Under the special needs exception, the constitutionality of a
warrantless search that is performed to meet special needs of the
government beyond the normal needs of law enforcement, is determined on
a case by case basis. 64 Initially, Justice Stevens found that the search
involved was clearly for law enforcement purposes. Continuing, Justice

58. See Ferguson v. City of Charleston, 121 S. Ct. 1281 (2001).
59. See Petitioner's Brief at 1-2, Ferguson v. City of Charleston, 121 S. CL 1281 (2001)
(No. 99-936); Van Raalte IV, supra note 35, at 443.
60. See Ferguson v. City of Charleston, 186 F.3d 469 (4th Cir. 1999).
61. See Ferguson v. City of Charleston, 528 U.S. 1187 (2000).
62. See id. Interestingly, in addition to the American Medical Association, amicus briefs
were filed or joined in opposition to the MUSC policy by groups ranging from the "ultraconservative" Rutherford Foundation to "liberal" organizations including: the American
Civil Liberties Union; National Organization for Women Foundation, Inc. (NOW); NOW
Legal Defense and Education Fund; African-American Women Evolving; Americans for
Democratic Action, Inc.; Center for Constitutional Rights; Center for Women Policy
Studies; Chicago Abortion Fund; Choice; Connecticut Women's Education and Legal Fund;
Hawaii State Coalition Against Domestic Violence; Hawaii Women Lawyers; Iowa
Coalition Against Domestic Violence; Medical Students For Choice; National Association
of Women Lawyers; National Center for Pro-Choice Majority; National Network of
Abortion Funds; National Society of Genetic Counselors; Northwest Women's Law Center;
South Carolina Coalition Against Domestic Violence and Sexual Assault; South Dakota
Coalition Against Domestic Violence and Sexual Assault; Women's Law Center of
Maryland, Inc. and Wider Opportunities for Women.
63. Justice Stevens wrote for a six-member majority. Justice Kennedy wrote a
concurring opinion. Justice Scalia wrote a dissenting opinion in which Chief Justice
Rehnquist and Justice Thomas joined.
64. See National Treasury Employees Union v. Von Raab, 489 U.S. 656, 666 (1989);
Chandler v. Miller, 520 U.S. 305, 314 (1997).
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Stevens accepted the fact that the state had an interest in trying to limit
harm to unborn children but found that (1) the means used to achieve this
goal were somewhat attenuated and (2) the state interest did not overcome
a woman's right to privacy and protection against unreasonable searches.
While the South Carolina policy clearly involved law enforcement,
state policies that require disclosure to social welfare agencies are very
common and are enforced. These reports then lead to civil neglect and
abuse actions that may result in the civil commitment of the mother or
removal of the children from the mother's home.6' As with many other
state policies aimed at protecting an unborn child, the mandatory reporting
requirements tend to have acutely negative consequences to both the
mother and the fetus. If a pregnant drug-dependent woman is afraid that
her doctor will learn about her drug usage and report it, chances are good
that she will simply avoid seeking the prenatal care that is vital to her
giving birth to a healthy baby. Additionally, even if she does seek medical
care, she is not likely to inform her doctor of her drug use for fear of
punishment or the removal of her children stemming from state-mandated
reporting. 66
Even if a chemically dependent pregnant woman does see a doctor for
prenatal or other health care, it is unlikely that she will be diagnosed as
having a substance abuse problem.61 In 1999, in an effort to determine how
well and often doctors identify substance abuse problems in their patients,
the National Center on Addiction and Substance Abuse at Columbia
University (CASA) surveyed 614 primary care physicians and 510 adults
who were currently receiving substance abuse counseling. 68 The study
found that only 16.9% of doctors surveyed consider themselves "very
prepared" to spot illegal drug use, and 19.9% believed they were very
prepared to identify alcoholism.' Over half of the patients surveyed felt
that their doctor did not know how to detect addictions. ° It is noteworthy
that 74.1% of the patients said that their primary care physician was not
strongly involved in their decision to seek treatment]' With these findings
it is not surprising that patients reported that they had been abusing
substances, on average, for ten years prior to entering treatment]
While the inability of doctors to consistently detect substance abuse

65. See Paltrow, supra note 29, at 1044; Marshall, supra note 45, at 344.
66. See Lester supra note 49, at 434; D.A. Frank et al., Cocaine Use During Pregnancy:
Prevalenceand Correlates,82 PEDIATRICS 888, 888-95 (1988).
67. See Generally NAT'L CTR. ON ADDICTION AND SUBSTANCE ABUSE AT COLUM. UNIV.,
MISSED OPPORTUNITY: NATIONAL SURVEY OF PRIMARY CARE PHYSICIANS AND PATIENTS ON
SUBSTANCE ABUSE (2000) [hereinafter MISSED OPPORTUNITY].

68.
69.
70.
71.
72.

See id. at 3.
Id. at 9.
See id. at 12.
See id. at 15.
See id.
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problems may be beneficial in some ways for a woman, depending on the
state in which she lives, it does limit the amount of help a doctor can
provide to her in several ways. Most importantly, the consequences of a
lack of disclosure by the woman, or a failure to diagnose by the doctor, can
be devastating. During delivery, it is often necessary for drugs to be
administered to the mother. A number of these drugs can interact with
cocaine and increase the probability of life threatening heart arrhythmias
If the obstetrician and anesthesiologist are unaware of what substances a
woman is taking, they cannot adequately prepare for possible
complications and the mother and child are thereby placed at great risk.74
The result of a woman's primary care physician not being aware of her
addiction also has a great effect on the woman's chance to obtain substance
abuse treatment. In the twenty-first century, doctors have become the
gatekeepers to the substance abuse treatment network. Whether a person
has private or state-sponsored health insurance, it is likely that he or she is
covered by a health maintenance organization (HMO). The administrative
protocol followed by most HMOs typically requires that a patient's primary
care physician initiate a referral to specialists or outside providers before an
HMO will agree to pay for subsequent treatment. If the primary care
physician does not consider treatment for an illness or condition to be a
"medical necessity," coverage will be denied.
Primary care physicians generally have the right to refer individuals to
substance abuse treatment. If they do not know that such treatment is
necessary, however, it is highly doubtful they will make such a referral.
Without a referral, many women, even if they decide on their own to enter
treatment, will be unable to do so because of their inability to pay. This
leads to the absurd situation that currently exists, whereby if a pregnant
woman is using drugs and wants to enter treatment, but does not want to go
through her doctor for fear that she will be reported to the state, she may
forgo treatment altogether.
While states and the federal government have the authority to regulate
HMOs, especially when dealing with public assistance clients, for the most
part they have been unwilling to do so in the area of substance abuse
treatment.75 In fact, due largely to insurance industry lobbying, substance
abuse treatment was explicitly excluded from legislation that mandated that
mental health treatment be covered by HMOs at the same level as other
diseases.76

73. See David J. Birnbach et al., Cocaine Screening of Parturients Without Prenatal
Care: An Evaluation of a Rapid Screening Assay, 84 ANESTHESIA & ANALGESIA 76, 76
(1997).
74. See id.
75. See Roland Sturm et al., How Expensive Are Unlimited Substance Abuse Benefits
UnderHealthMaintenance?,26 J. OF BEHAV. HEALTH SERV. & RES. 203,203-04 (1999).
76. See id.
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The level of control HMOs have in substance abuse treatment and the
effect it can have on pregnant women is illustrated by the following case.
In 1996, a New York court ordered a woman convicted of driving while
intoxicated to receive alcohol treatment. The HMO responsible for
administering the treatment program denied payment, saying treatment was
not medically necessary just because it was court ordered. 7' Rather, the
company said that it, and not the court, was the only one that could
determine whether or not treatment would be covered. It is frightening to
imagine what would occur if the woman could not pay for the treatment
and happened to be pregnant.
As states keep pouring money into law enforcement and decreasing
money for treatment, opportunities have been declining for chemically
dependent women to rid themselves of their addiction and change their
lives for the better. In the following section we discuss just how important
the availability of appropriate treatment programs is in eradicating fetal
harms caused by drugs and alcohol.
IV. TREATMENT
Like a great number of illnesses, drug addiction "is a pathological state
with characteristic signs and symptoms and a predictable course and
outcome if untreated." 78 Unfortunately, for a number of reasons, women,
especially pregnant women, who wish to receive treatment for their
addiction find that the number of people seeking treatment greatly exceeds
the number of people existing treatment centers can handle. While this
overall shortage affects both men and women seeking treatment, due to the
gendered manner in which treatment centers operate, it is especially
difficult for all women to find the specific treatment they need. Further
compounding the problem are financial, familial, social and physical
barriers currently in place, obstacles that make it strikingly difficult for a
woman to obtain support in overcoming her addiction.
Across the nation there is a critical shortage of facilities available for
people who need and want treatment for addictions. 79 The National
Association of State Alcohol and Drug Abuse Directors (NASADAD)
estimated that in 1997 there were over 50,000 people on waiting lists for
substance abuse treatment facilities daily.80 In an earlier study NASADAD
reported that individuals entering outpatient treatment typically waited
77. See John Petrila, Courts as Gatekeepers in Health Maintenance Settings, 17 HEALTH
AFFAIRS 109, 109 (1998).
78. THOMAS

MILHORN,

JR.,

CHEMICAL DEPENDENCE:

DIAGNOSIS,

TREATMENT,

AND

PREVENTION 10 (1990).
79. See U.S. General Accounting Office, GAO/HEHS 97-115, ChildProtective Services:
Complex Challenges Require New Strategies8-10 (1997).
80. See Mary O'Flynn, Comment, The Adoption and Safe Families Act of 1997:
Changing Child Welfare Policy Without Addressing Parental Substance Abuse, 16 J.
CONTEMP. HEALTH L. & POL'Y 243, 260-61 (1999).
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twenty-two days, while those entering residential programs averaged a wait
of forty-five days.8 As funding for treatment continues to be slashed,
waiting periods to enter treatment and begin receiving care continue to
lengthen."
This overall lack of treatment facilities does not begin to adequately
illustrate the lack of facilities designed to fit the needs of women suffering
from addictions. Most treatment programs have been designed by men to
treat men." For a number of reasons, it is now understood in the health
care community that women are much more likely to overcome their
addiction if they are treated in programs specifically developed to meet
their needs." Before we examine the programs, a discussion of the reasons
behind the need for female-specific treatment programs is appropriate.
Men and women take drugs for different psychological reasons."
Research has shown that most women who abuse drugs and alcohol do so
as a form of self-medication in an effort to deal with conditions and
perceptions such as depression, anxiety, poor self-image, low self-esteem
and feelings of powerlessness.
These conditions often result from
prolonged physical and sexual abuse.86 In comparison, research has shown
that men who use drugs do so for reasons associated with childhood
socialization towards aggression, rebelliousness and risk-taking.
An unusually large percentage of women in substance abuse treatment
programs have been found to suffer from posttraumatic stress disorder
(PTSD)." PTSD, which has been defined as "emotional shock ignited by
the threat of death or actual or threatened injury resulting in fear, feelings

81. See David E. Duffee & Bonnie E. Carlson, Competing Value Premises for the
Provision of Drug Treatment to Probationers,42 CRIME & DELINQ. 574, 575 (1996) (citing
NAT'L Ass'N OF ST. ALCOHOL AND DRUG ABUSE DIRECTORS, TREATMENT WORKS: THE

TRAGIC COST OF UNDERVALUING TREATMENT IN THE "DRUG WAR"

(1990)).

82. See Robert V. Hess, Punishingthe Poor Without Helping Them, BALT. SUN, Dec.13,
1996, at A26.
83. See generallyJOSErrTE MONDANARO, CHEMICALLY DEPENDENT WOMEN: ASSESSMENT
& TREATMENT (1989); Erica E. Tollett, Drug Abuse and the Low-Income Community, 24
CLEARINGHOUSE REv. 495 (1990); JAMES A. INcLARDI Er AL., WOMEN AND CRACK-COCAINE
141 (1993).
84. See generally L. Dahlgren & A. Willander, Are Special Treatment Facilitiesfor
Female Alcoholics Needed? A Controlled Two-year Follow-up Study From a Specialized
Female Unit (EWA) Versus a Mixed Male/Female Treatment Facility, 13 ALCOHOL
CLINICAL

& EXPERIMENTAL RES. 499 (1989).

85. See id; Amin N. Daghestani, Psychosocial Characteristics of Pregnant Women
Addicts in Treatment, in DRUGS, ALCOHOL, PREGNANCY, AND PARENTING 8 (Ira J. Chasnoff,
ed. 1988).
86. See id.
87. See generally Judith S. Brook et al., Warriorsand Worriers:A LongitudinalStudy of
Gender Differences in Drug Use, in DRUG ADDICTION RESEARCH & THE HEALTH OF WOMEN
271 (Cora Lee Wetherington & Adele B. Roman eds., 1999); Deborah L. Shelton, Study
Highlights Gender'sImpact on Addiction, 7 AM. MED. NEwS 30 (2000).
88. See generally Kathleen T. Brady et al.,
Gender Differences in Substance Use
Disorders, 150 AM. J. PSYCHIATRY 1707 (1993).
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of helplessness or horror and recurrent memories,"89 is often found to afflict
substance abusersf 0 In the case of women with addictions, the triggering
mechanism for the onset of PTSD is typically instances of sexual and
physical abuse. 9'
PTSD came to the nation's attention because of the Vietnam War.
Images of traumatized combat veterans suffering from substance abuse
have been embedded in the nation's conscience.92 While substance abuse
by veterans is clearly not condoned by society, the trauma they suffered in
their combat experience and their resulting use of drugs to help ease their
pain is understandable to the general public. 93 On the other hand, the use of
substances by women to numb themselves and escape their traumas, while
psychologically understandable, is less likely to be understood and
accepted by society. 9 This, in turn, adds to the negative feelings
experienced by female substance abusers.
Research studies have found that the majority of female drug addicts
have been victims of sexual abuse. Research examining histories of sexual
abuse among women with substance abuse problems found that 70% of the
drug-addicted women had been sexually abused before the age of sixteen.95
In 1989, treatment program workers presented similar, if not more
disturbing, figures during congressional testimony. 96
89. Neil Swan, Gender Affects Relationships Between Drug Abuse and Psychiatric
Disorders, 15 NIDA NOTES 4, 4 (2000).
90. See generally Lisa M. Najavits et al., Cocaine Dependence With and Without PTSD
Among Subjects in the National Institute on Drug Abuse Collaborative Cocaine Treatment
Study, 155 AM. J. PSYCHIATRY 214 (1998).
91. See id. Research has found that between 33% and 84% of battered women
experience PTSD. See Ileana Arias & Karen T. Pape, Psychological Abuse: Implications
for Adjustment and Commitment to Leave Violent Partners,14 VIOLENCE & VICTIMS 55, 57
(1999).
92. See Robert Fahnestock, The Impact of Substance Abuse and Post-Traumatic Stress
Disorder, in SUBSTANCE ABUSE TREATMENT: A FAMILY SYSTEMS PERSPECTIVE 157 (Edith

Freeman ed., Sage Sourcebooks for the Human Services, vol. 25, 1993). See generally
Margarete Parrish, Substance Abuse, Families, and the Courts, 3 J. HEALTH CARE L. &
POL'Y 191 (1999).
93. See Fahnestock, supra note 92, at 157.
94. See id.
95. See Theresa Ann Hagan, A Retrospective Search for the Etiology of Drug Abuse: A
Background Comparisonof a Drug-Addicted Population of Women and a Control Group of
Non-Addicted Women, in NATIONAL INSTITUTE ON DRUG ABUSE, PROBLEMS OF DRUG
DEPENDENCE,
1987: PROCEEDINGS OF THE 49TH ANNUAL SCIENTIFIC MEETING, THE
COMMITTEE ON PROBLEMS OF DRUG DEPENDENCE, INC. 254 (NIDA Research Monograph 8 1,
1988); Missing Links: CoordinatingFederalDrug Policyfor Women, Infants, and Children:

Hearingon S. 101-515 Before the Senate Comm. on Governmental Affairs, 101st Cong., 1st
Reg. Sess. 62 (1989).
96. Over 80% of pregnant drug users that were treated at Austin Family House were
incest victims and 95% were brought up in families where the children had been physically
abused. It was also reported that at the Orange County Perinatal Treatment Program 98% of
patients came from dysfunctional families, 80% of women were incest victims and 90% of
women were battered as children or adults. See generally Antidrug Abuse Appropriations
Authorization: Hearings on H.B. 105 Before the Subcomm. on Health and the Environment
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Research has also found that between 33% and 84% of battered women
experience PTSD.97 Similarly, female substance abusers are often victims
of physical abuse.98 This abuse may have occurred during childhood, or
may be past or ongoing domestic violence and spousal abuse.99 Research
has indicated that the severity of a woman's dependence on alcohol and
other drugs relates directly to the number of violent assaults she has
sustained.' °0 An examination of the Parent and Child Enrichment (PACE)
demonstration project in Harlem recognized this unique life challenge
experienced by drug-addicted, pregnant and parenting women. Drug
treatment counselors reported that positive urine toxicologies were often
related to episodes of partner abuse, when women self-medicate to help
themselves cope.'
Clients had to be reconditioned to understand that
domestic violence was not normal or acceptable while counselors accepted
relapse as part of recovery.
Traditional, male treatment models, which are used in programs that
treat both men and women, I0 approach recovery by using confrontation to
break down denial." Women, however, typically need treatment that helps
them deal with their poor self-image, lack of self-esteem, anxiety,
depression and PTSD °' These conditions require counseling, both in
groups and individually.' Because issues such as prior abuse and low selfesteem are very personal in nature and often stem directly from an abusive
of the Comm. on Energy and Commerce, Antidrug Abuse Appropriations Authorization,
101st Cong. (1989). See also Deborah Appel, Drug Use During Pregnancy: State
Strategies to Reduce the Prevalence of PrenatalDrug Exposure, 5 U. FLA. J.L. & PUB.
POL'Y 103, 110 (1992); S. Stevens et al., Women Residents: Expanding Their Role to
hcrease Treatment Effectiveness in Substance Abuse Programs, 24 INT'L J. ADDICTIONS
425,426-27 (1989).
97. See Arias & Pape, supra note 91, at 57.
98. See generallyRodney A. Ellis et al., Profile-BasedIntervention:Developing GenderSensitive Treatment for Adolescent Substance Abusers, 10 RES. SOC. WORK PRAC. 327
(2000); L.A. Goodman et al., Episodically Homeless Women with Serious Mental Illness:
Prevalence of Physical and Sexual Assault, 65 AM. J. ORTHOpSYCHIATRY 468 (1995);
Appel, supra note 96, at 110.
99. See Margaret Goldberg, Substance-Abusing Women: False Stereotypes and Real
Needs, 40 Soc. WORK 789, 792 (1995); Alan I. Leshner, Gender Matters in Drug Abuse
Research, 13 NIDA NOTES 4,4 (2000).
100. See Dean G. Kirkpatrick et al., Victimization, PosttraumaticStress Disorder, and
Substance Use andAbuse Among Women, in DRUG ADDICTION RESEARCH AND THE HEALTH
OF WOMEN 285, 295-99 (1998).
101. See generally Claire McMurtrie et al., A Unique Drug Treatment Program for
Pregnantand Postpartum Substance-Using Women in New York City: Results of a Pilot
Project,1990-1995, 25 AM. J. DRUG & ALCOHOL ABUSE 701 (1999).
102. See Tollett, supra note 83, at 495.
103. See Christine E. Grella et al., Characteristicsof Women-Only and Mixed-Gender
Drug Abuse Treatment Programs,17 . SUBSTANCE ABUSE TREATMENT 37,38 (1999).
104. See Lisa M. Najavits et al., supra note 90, at 214; see also Brady et al., supra note 88,
at 1707.
105. See William T. Atkins, Cocaine: The Drug of Choice, in DRUGS, ALCOHOL,
PREGNANCY, AND PARENTING 89 (Ira J. Chasnoff ed., 1988).
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relationship,' °6 women are often leery of opening up in mixed gender
treatment sessions.' 7 Additionally, as a result of society conditioning
women to be subservient to men, mixed gender group sessions often result
in women deferring to the male members.'0 8 For these reasons, it is
important that women not only be treated with other women, but by other
women as well. °9
The type of treatment necessitated by female substance abusers is only
one aspect of the special treatment needs faced by substance abusing
women. As many female substance abusers are single parents," their
ability to participate in treatment is hindered, if not eliminated, if a
treatment program does not offer childcare."' Lower income women often2
need transportation to and from outpatient treatment appointments."
Programs that include assistance with childcare and transportation have
been shown to produce higher success rates for women in treatment." 3 As
discussed below, treatment centers with these services are greatly lacking.
It is also important that treatment facilities take into account that many
substance abusing women are either living with an abusive partner or
making an attempt to flee from an abusive marriage or relationship. These
women are in critical need of several specific services that most treatment
facilities do not provide. Women may need shelter and clothing, legal
assistance, job counseling and training and access to other social services,
to give them a chance to survive on their own.'
106. See generally Stephen Magura Alexandrelaudet et al., Male Partners of SubstanceAbusing Women in Treatment: An Exploratory Study, 25 AM. J. DRUG & ALCOHOL ABUSE

607 (1999).
107. See generally Barbara Trolley, Group Issues and Activities for Female Teen
Survivors of Sexual Abuse, 12 CHILD & ADOLESCENT SOC. WORK J. 101 (1995); Ellis et al.,

supra note 98, at 340.
108. See generally Caron Makes Gradual Progress Toward Gender-SeparateTreatment,
11 ALCOHOLISM & DRUG ABUSE WKLY. 32 (1999).
109. See generally Norma Finkelstein, Treatment Programmingfor Alcohol and Drug-

Dependent PregnantWomen,

28

1NT.

J. OF THE ADDICTIONS 1275 (1994).

110. See Therese M. Grant et al., When Case Management Isn't Enough: A Model of
ParaprofessionalAdvocacy for Drug-andAlcohol-Abusing Mothers, 5 J. CASE MGMT. 3, 5

(1996).
111. See Linden, supra note 5, at 133.
112. See Appel, supra note 96, at 141.
113. See generally Jeanne C. Marsh et al., Increasing Access and Providing Social
Services to Improve Drug Abuse Treatmentfor Women with Children, 95

ADDICTION

1237

(2000). See also Grella et al., supra note 103, at 37.
114. See INCIARDI ET AL., supra note 83, at 141. In summarizing research in the field, the
National Institute on Drug Abuse (NIDA) found that women benefit most from programs
that provide comprehensive services to meet their gender specific needs. See NAT'L INST.
ON DRUG ABUSE, TREATMENT METHODS FOR WOMEN, INFOFAX

13562 (1999).

NIDA

concluded that access to the following items is often critical in female treatment: food;
clothing and shelter; transportation; job counseling and training; legal assistance; literacy
training and educational opportunities; parenting training; family therapy; couples
counseling; medical care; childcare; social services; social support; psychological
assessment and mental health care; assertiveness training and family planning services. See
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Treating women substance abusers in programs that do not meet their
needs is akin to treating a knife wound with airplane glue. Both might
work, but the odds are not good. As men and women become addicted to
drugs for different reasons, have different psychological issues and require
additional practical services, failing to account for these realities by not
providing treatment aimed at women is unwise and largely unproductive."'
Yet, by and large, that is exactly what is being done.
A relatively small number of treatment programs are designed to
address women's needs. The 1996 Uniform Facility Data Set, developed
by the Substance Abuse and Mental Health Services Administration
(SAMHSA), found that only 11.5% of treatment programs surveyed
offered childcare." 6 This shortcoming can either serve as a barrier to
women entering treatment at all or cause women to fail to recover if they
participate in a conventional, male-oriented program.
Consider a single mother's need for childcare to facilitate entry into a
treatment program. Despite research showing that the lack of adequate
childcare is a leading factor behind women failing to obtain substance
abuse treatment," 7 most outpatient settings lack childcare, and the vast
majority of residential treatment programs do not admit children."'
Inpatient treatment programs are long-term, lasting between thirty-days to a
full year."9 If a program does not provide childcare and a woman does not
have family who can care for her children for an extended period of time,
she is forced to decide between entering treatment and losing her children
or staying with her children and forgoing treatment."0
The further one goes down the abyss of treatment availability for
substance abusers, the bleaker and more unconscionable the picture
becomes. While there are too few facilities to handle all the substance
abusers needing treatment, there are far fewer that provide the services
needed by women. When we look at the number of facilities available to
care for pregnant women, the situation becomes even worse. A 1998

id.
115. See generally Yih-Ing Hser et al., Sex Differences in Addict Careers, 13 AM. J. DRUG
& ALCOHOL ABUSE 231 (1987); Beth G. Reed, Drug Misuse and Dependency in Women:
The Meaning and Implications of Being Considered a Special Population or Minority
Group, 20 INTL J. ADDICTIONS 13 (1985).
116. See ALEX E. EzEH & BETH SUNDBERG, SAMHSA, UNIFORM FACILITY DATA SET
(UFDS) Table 17 (1997).
117. See Michele L. Norris, Cries in the Dark Often Go Unanswered: ForDrug-Addicted
Mothers, Treatment is Hardto Find,Even Harderto Stick With, WASH. POST, July 2, 1991,
at IA.
118. See Appel, supra note 96, at 140-41; Dana Hirschenbaum, When Crack Is the Only
Choice: The Effect of a Negative Right of Privacy on Drug-Addicted Women, 15 BERKELEY
WOMEN'S L.J. 327, 336 (2000).
119. See SHEIGLA MURPHY & MARSHA ROSENBAUM, PREGNANT WOMEN ON DRUGS:
COMBATING STEREOTYPES & STIGMA 150 (1999).

120. Finkelstein, supra note 109, at 1275.
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survey by the Child Welfare League of America examined child welfare
agencies' services for substance abusing women.'' The results revealed
that the agencies surveyed were able to place only 20% of pregnant
substance users in treatment programs
due to the lack of facilities that were
22
needs.
their
meet
to
equipped
Not surprisingly, pregnant substance abusers require special
treatment. 23 Initially, it is very dangerous for a pregnant woman addicted
to a mood altering substance to quit taking the substance all at once ("cold
turkey").' 24 The withdrawal symptoms and physiological changes that take
place with such an approach can be very harmful to the woman as well as
the fetus. Both obstetricians and addiction treatment specialists must
supervise withdrawal. Additionally, pregnant substance abusers often enter
treatment with extreme emotional problems that must be dealt with.'2
Finally, those
who are pregnant often have severe feelings of guilt, shame
26
and fear. 1
The number of treatment programs with the ability to handle the needs
of pregnant women is few. In 1996 SAMHSA found that only 6% of the
treatment programs surveyed provided prenatal care and only 4.2% offered
perinatal care.'2 7 To make matters worse, many treatment centers refuse to

treat pregnant women. The reason behind such policies is the fear of
liability that may be incurred by using other drugs to treat the pregnant
woman's addiction, the possibility of harming the fetus during treatment or
delivery and the fact that a baby born to the woman in treatment is likely to
have health problems that are very costly and time consuming to treat.'2 8 A
1989 survey of seventy-eight drug treatment programs in New York City
found that 54% of them would not treat pregnant women. 2 9 The situation
has even given rise to a class action lawsuit on behalf of pregnant substance
abusers against a hospital that would not treat pregnant substance

121. See CHILD WELFARE LEAGUE OF AM., ALCOHOL AND OTHER DRUG SURVEY OF STATE
AND CHILD WELFARE AGENCIES (1999).
122. See id.
123. See MARTY JESSUP, DRUG DEPENDENCY IN PREGNANCY: MANAGING WITHDRAWAL I
(1992).
124. See id.
125. See generally Arnie L. Nielsen & Frank R. Scarpitti, Changing the Behavior of
Substance Abusers: FactorsInfluencing the Effectiveness of Therapeutic Communities, 27 J.
DRUG ISSUES 279 (1997).

126. See Appel, supra note 96, at 108-09. See generally Cynthia Robbins, 1989 Sex
Differences ii Psychosocial Consequences of Alcohol and Drug Abuse, 30 J. HEALTH &
Soc. BEHAV. 117 (1989).
127. See generally EZEH & SUNDBERG, supra note 116, at Table 17.
128. See Swenson & Crabbe, supra note 10, at 625; Molly McNulty, Pregnancy Police:
The Health Policy & Legal Implications of Punishing Pregnant Women for Harm to Their
Fetuses, 16 N.Y.U. REV. L. & SOC. CHANGE 277, 301 (1988).
129. See Wendy Chavkin, Drug Addiction and Pregnancy: Policy Crossroads,80 AM. J.
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483, 485 (1990).
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abusers.' While the numbers of treatment facilities available for pregnant
women has increased, these increases are merely drops in a very large
bucket.
In short, there are hundreds of thousands of women who need
substance abuse treatment and, through no fault of their own, are unable to
obtain appropriate care. While the media and politicians lament the harm
caused to children exposed to drugs or alcohol in utero,"' they ignore the
fact that they have helped create the problem and refuse to provide the
resources needed to adequately deal with it.
Despite the clear trend and history supporting unwise, punitive
treatment of female substance abusers, there is still a chance that some
states or the federal government will change course. Even though scientific
facts, proven and accepted theory and logic have not affected state policies,
in the following section we set forth a number of steps government could
take to reduce the number of fetal harms, protect families, elevate women
and save billions of dollars without interfering with women's autonomy
and freedoms.
V. A NEW APPROACH FOR DEALING WITH THE PROBLEM:
THE PROPOSALS
The situation we as a society find ourselves in with regard to the war
on drugs generally, and fetal harm specifically, is almost beyond belief.
Not only are governmental policies theoretically unsound, they are patently
illogical as well. A general description of governmental polices used to
deal with the situation is:
Act punitively in an effort to deter behavior that is largely
compulsive, involuntary and undeterrable;
Punish people for having a disease when treatment is unavailable
even when desired;
Punish chemically dependent pregnant women for seeking help
from a doctor, thereby deterring them from pursuing prenatal
medical care during their pregnancy;
Remove children from their mother's care with no evidence of
neglect other than drug use and place them in an overburdened
foster care system in the name of child protection.
While these policies are clearly illogical, what is even more senseless is
spending billions of dollars to implement them. Just as a gun is ill

130. See Elaine W. v. Joint Diseases N. Gen. Hosp., Inc., 613 N.E.2d 523 (1993).
131. See HuMPHmRis, supra note 16, at 74.
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equipped to remove a gnat from a house, the policies that have been
implemented to deal with pregnant substance abusers are poorly suited to
rid us of the problem of fetal harm. Both are potentially mighty weapons,
but when used inappropriately they cause more harm than good. Rather
than having a house riddled with bullet holes, we are faced with an evergrowing number of injured fetuses, broken up families and very ill,
despondent, discarded women. The time has come for society and its
governmental representatives to turn a new page and work together to
intelligently support women and lessen the number of infants born with
injuries caused by in utero substance exposure.
When one steps back and looks at the problem of fetal harm caused by
drug or alcohol exposure, it is beyond question that there is one fact present
in every instance: a pregnant woman ingesting drugs or alcohol. Looking
at this axiom inversely, if a woman does not take drugs or alcohol, her fetus
will not be harmed. This leads us to the obvious solution to the problem of
fetally harmed babies: do all you can to prevent pregnant women from
using drugs or alcohol. That being said, policies that focus on this goal
must not view a pregnant woman as a mere baby factory. Not only are
such policies morally repugnant and discriminatory, they also serve as
barriers to reaching the ultimate goal.
The dual alms of protecting the fetus and helping its mother by
assisting pregnant women stay drug and alcohol free through fair, nongendered means serve as the cornerstone for the proposals discussed below.
A. THE PROSECUTION AND CIVIL COMMITMENT OF ADDICTED PREGNANT
WOMEN SHOULD BE REPLACED WITH A JURISPRUDENTIAL APPROACH.

Punitive state action against a pregnant addict serves no deterrent
purpose and scares women away from obtaining treatment and health care.
It also inhibits recovery once treatment is commenced. Recovery from
addiction requires medical treatment, behavior modification and
networking in unfamiliar societal circles. Society and the justice system
can and should assist in the recovery process in positive ways. 3 2 The
concept of using the courts to help serve people and society is known as
therapeutic jurisprudence.
As early as 1912, Roscoe Pound developed the idea of "sociological
jurisprudence,"' 33 arguing that the law must look to the relationship
between itself and the social effect it creates. '34 Now termed "therapeutic
jurisprudence," it is succinctly described as the study of the role of law as a
therapeutic agent. 33 By examining the effects of law in this fashion,
132. See Hora et al., supra note 18.
133. Roscoe Pound, The Scope and Purpose of Sociological Jurisprudence, 25 HARV. L.
REV.489 (1912).
134. See Hora et al., supra note 18, at 446.
135. LAW IN A THERAPEUTIC KEY: DEVELOPMENTS IN THERAPEUTIC JURISPRUDENCE 646
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therapeutic jurisprudence can illuminate how laws and legal processes
36
support or undermine the public policy reasons for instituting them.
B.

FEDERAL AND STATE FUNDING OF SUBSTANCE ABUSE TREATMENT
PROGRAMS SHOULD BE INCREASED DRAMATICALLY.

If society's goal is to decrease the number of chemically dependant
(addicted) women, and if addiction is an illness, logic dictates that to
effectively deal with the problem treatment must be made available for
those suffering from the illness. Due to the disproportionate percentage of
monies being spent on law enforcement and punishment, insufficient funds
have been available to allow all individuals in need of substance abuse
treatment to receive it. Accordingly, if the true goal were to protect
children from substance abuse, it would be wise to increase investment in
treatment programs.
Not only would such a shift decrease the number of addicted people, it
would also save the government millions of dollars annually. Reducing the
number of chemically dependent people in a state saves the state significant
The state of Oregon estimated that for every one
amounts of money.'
dollar it spent on drug treatment, it saved $5.62 in other costs associated
with law enforcement and corrections related to narcotics.'38
C. FUNDS SHOULD BE PROVIDED TO INCREASE AVAILABILITY OF FEMALE
ONLY TREATMENT PROGRAMS AND PROGRAMS FOR PREGNANT
WOMEN.

Substance abuse treatment methods for men and women differ greatly.
By increasing the quantity of female treatment programs women in need of
treatment will be more likely to have the chance to receive it, and the
treatment provided will more likely succeed. It is important that when a
woman realizes she has an addiction problem, she be able to obtain
treatment if she so desires in a timely manner. As pregnant substance
abusers are usually addicted to a substance well before the onset of
pregnancy, having increased program availability and quality for all
women would decrease the likelihood that a woman will still suffer from
her addiction at the time of future pregnancies.
In recent years, local treatment programs have put the federal money
they receive to good use in discovering what treatment techniques work for
women. A national five-year study of women in treatment found the
(David Wexler & Bruce Winick eds., 1996).
136. See id. at 4.
137. See SHOVELING, supra note 24.
138. See id. Others have estimated that when health care costs, losses from drug related
crime, social services costs and law enforcement and justice system costs are considered, the
savings from investments in treatment outweigh the costs by a 12:1 ratio. See NAT'L INST.
ON DRUG ABUSE, NIDA PRINCIPLES OF DRUG ADDICTION TREATMENT: A RESEARCH-BASED
GUIDE 21 (1999).
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following results sustained one year after treatment. ' " Illicit drug use
declined by 43%, arrests declined by 67%, employment increased by 25%
and income rose 6%, while those receiving public assistance declined by
8%. Program clients in SAHMSA's Pregnant and Postpartum Women
Program had a 70-80% reduction in infant mortality and morbidity rates, as
compared to the mortality/morbidity
rates found among substance abusing
40
women not in treatment.'
Finally, just as increases in generalized treatment are cost effective for
the government, increased treatment for pregnant women is doubly so in
that successful treatment decreases the risk of a developmentally disabled
infant whose care might cost more than a million dollars.
D.

COURTS SHOULD NOT ABUSE PHYSICIAN-PATIENT RELATIONSHIPS TO
FURTHER CRIMINAL PROSECUTIONS OF MATERNAL SUBSTANCE
ABUSERS.

The health care profession has been instrumental in educating society
on the integral issues of substance abuse. They have clarified how
addiction works, recognized addiction as needing treatment, not
punishment, referred women to treatment and helped drug-affected babies
recover. This constructive, supportive, highly specialized contribution
should not be used by the criminal justice system to the detriment of the
mother or the health care profession.
This trespass destroys the
benevolence of the individuals in the medical profession and turns patient's
family members into isolated wards of the state. When criminal justice and
health care work at cross-purposes, it undermines the medical care of
patients.
E.

NEWBORN INFANTS AND OTHER CHILDREN SHOULD NOT BE REMOVED
FROM A PREGNANT SUBSTANCE ABUSER'S CUSTODY WITHOUT OTHER
EVIDENCE OF HARM OR NEGLECT.

Removing children from their mother and their siblings hurts both the
children's development and the mother's rehabilitation. Accordingly,
absent actual evidence of neglect or harm, children should not be removed
from the custody of their mother solely because of her substance abuse.
F.

STEPS SHOULD BE TAKEN TO REMOVE CONDITIONS THAT ARE ROOT
CAUSES TO FEMALE SUBSTANCE ABUSE.

Well over half of the women that receive substance abuse treatment
have been victims of sexual assault or domestic violence. These types of
incidents, which often lead to PTSD, are prominent causes behind female
substance abuse. States and local police agencies should take steps to
139. See CTR. FOR ABUSE TREATMENT, THE NATIONAL TREATMENT IMPROVEMENT
EVALUATION STUDY 1991-1996 (1997).
140. See SAMHSA, SNAPSHOT (preliminary view of anticipated funding opportunities
from SAMHSA 2000).
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diminish such occurrences. Items such as mandatory arrest, automatic
issuance of restraining orders against spouse batterers and increased
support for women seeking to flee from an unhealthy home situation should
be considered as efforts to decrease spousal assaults. It is hoped that if
spousal assaults are reduced, the number of women who feel the need to
escape their reality by taking drugs or alcohol will be reduced as well.
G. INCREASE EFFORTS AT EDUCATING WOMEN ABOUT THE IMPORTANCE
AND AVAILABILITY OF SUBSTANCE ABUSE TREATMENT AND PRENATAL
CARE.

Once laws and policies have been modified so that a pregnant woman
can obtain medical care with assured confidentiality and without fear of
negative state actions, this information must be aggressively conveyed to
at-risk women as well as the general public. Public education, in the form
of pamphlets, billboards and public service announcements should
emphasize the protected nature of the doctor-patient relationshipespecially in communications about addictions-and information on the
dangers of using drugs or alcohol while pregnant, as well as the need for
Information should be
pregnant women to obtain prenatal care.
aggressively distributed to traditionally at-risk populations. Pamphlets
could be distributed at public health facilities, high schools, reproductive
counseling centers and liquor distribution points. Additionally, pamphlets
should be distributed by police officers at their discretion. For example, an
officer responding to a call involving domestic violence, disorderly conduct
or disturbing the peace (just to name a few violations) should provide a
pamphlet to the woman at the scene. While she is probably not pregnant
and may not be a substance abuser, having the information about care,
confidentiality and treatment before it is necessary will at a minimum plant
seeds of knowledge within her in case she should later find herself in a
position to use it.
H.

PROBATION DEPARTMENTS SHOULD WORK CLOSELY WITH SUBSTANCE
ABUSE TREATMENT PROVIDERS, HEALTH CARE PROVIDERS AND
SOCIAL WELFARE AGENCIES IN ASSISTING FEMALE PROBATIONERS
WITH SUBSTANCE ABUSE PROBLEMS IN OBTAINING OTHER SERVICES.

In 1998, there were over half a million women on probation for a
criminal offense in the United States. 4 ' The number today is assuredly
higher. The majority of these women are between the ages of eighteen and
forty-five, and either have a substance abuse problem, or drugs or alcohol
contributed to the crime for which they were convicted.14 ' Accordingly,
141. See U.S. DEP'T OF JUSTICE OFF. OF JUSTICE PROGRAMS, BJS, PROBATION AND PAROLE
INTHEUNITED STATES 1998 at 4 (1999).
142. See Carrie Legus, Quantitative Justice: Have the Federal Sentencing Guidelines
Forsaken Quality?, 21 VT. L. REv. 1145, 1147 n.ll (1997). See generally LAWRENCE A.
GREENFELD & TRACY L. SNELL, WOMEN OFFENDERS (1999).
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many female probationers are members of the "at risk" population for
abusing substances while pregnant.
Probation allows convicted offenders to remain in the community
following a criminal conviction. While probation officers are primarily
tasked with insuring that probationers abide by their conditions of43
probation, they are also in a position to help in offender rehabilitation.'
Specifically, probation officers can help female probationers locate and
enter appropriate drug treatment programs, access prenatal care and obtain
appropriate social services.
In 2000, the authors conducted a national survey of probation
departments that explored what services probation departments were
providing to female probationers with substance abuse problems.'" The
results revealed a number of areas where probation departments are
squandering a multitude of opportunities to help female probationers better
manage their lives. Responses from the eighty responding probation
departments revealed:
43% did not provide family planning education or information;
27% provided no special services for pregnant women;
28% did not assist a pregnant probationer in obtaining prenatal
care;
82% had no state or office wide policy on working with pregnant
probationers;
75% had no idea how many, if any probationers had become
pregnant during the past two years.
In short, despite having the opportunity to help pregnant women,
relatively few departments actively did so. Equally troubling is the fact
that most of the departments had no idea whether any of their probationers
had become pregnant during the past two years.
Probation departments should actively assist pregnant probationers in
obtaining the care that they need. Additionally, jurisdictions should study
the benefits of testing probationers periodically for pregnancy to help foster

143. See TODD R. CLEAR & HARRY R. DAMMER, THE OFFENDER IN THE COMMUNITY 160
(1999). See generally Gregory P. Falkin et al., Matching Drug-Involved Probationersto
Appropriate Drug Interventions: A Strategyfor Reducing Recidivism, 63 FED. PROBATION 3
(1999); WALTER J. DICKEY & MICHAEL E. SMITH, DANGEROUS OPPORTUNITY: FIVE FUTURES
FOR COMMUNITY CORRECTIONS (1998).
144. Survey of probation departments was funded by the Edward R. Meyer Project Award
from the College of Liberal Arts at Washington State University. Complete results from the
survey are available from the authors.
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their entry into prenatal care.'45
I.

PROFESSIONALS WHO HAVE REGULAR CONTACT WITH SUBSTANCE
ABUSING WOMEN SHOULD BE EDUCATED ON THE NATURE OF
ADDICTION, THE ROOT CAUSES OF FEMALE SUBSTANCE ABUSE AND
THE AVAILABILITY OF EFFECTIVE TREATMENT PROGRAMS.

There is a core group of professionals who regularly come into contact
with pregnant substance abusers who need to be educated about addiction,
treatment and long-term care. One set of professionals is the actors in the
justice system: judges, prosecutors and defense attorneys who represent
indigent defendants. These individuals, who have a great deal of control
over a woman once she is charged with a crime, can become assets in
helping a chemically dependent pregnant woman deal with her addiction.
Unfortunately, many of them view pregnant substance abusers as
inherently evil, selfish women who deserve to have the wrath of the law
fall upon them.'" It is important that these people become educated about
the nature of substance abuse, the vulnerability of women, especially
pregnant women, and the unproductiveness of punitive actions against her.
Education can be provided through continuing legal education programs or
as a public service of state bar associations and special interest bars. Upon
being educated, it is possible that courtroom actors will take positive, not
punitive, actions in dealing with pregnant women. Rather than locking her
up and piling on charges, prosecutors and judges, with the advice and
encouragement of defense attorneys, can do what they can to see the health
and well-being of the woman are taken care of and help women help
themselves. 47 In the long run, such actions would benefit the woman and
society as a whole.
J.

STATES SHOULD WORK ON DEVELOPING AND OVERSEEING
COLLABORATIVE LINKAGES BETWEEN AGENCIES, MEDICAL
FACILITIES, THE JUSTICE SYSTEM AND OTHER RELEVENT ENTITIES TO
HELP CHEMICALLY DEPENDENT WOMEN CONQUER THEIR ADDICTION,
DEAL WITH THE UNDERLYING CAUSES OF THE ADDICTION AND
RECEIVE OTHER GOVERNMENTAL OR SOCIETAL SERVICES SHE MAY
NEED TO BECOME WHOLE.

The availability of services for the multiple problems of substance
abusers can only enhance the prospects of successful treatment. Substance
abuse treatment, mental healthcare, prenatal care, public housing,

145. See generally David C. Brody & Heidee McMillin, Pregnancy Testing and Prenatal
Carefor PregnantProbationers:A Legal Analysis of a Common Sense Policy, 37 CRIM. L.
BULL. 3 (2001).
146. See HUMPHRIES, supra note 16.
147. See Steven Belenko, Fighting Crime by Treating Substance Abuse, 15 ISSUES IN Sci.
& TECH. 53, 58 (1998). See generally JAMEs EISENSTEIN & HERBERT JACOBS, FELONY
JUSTICE: AN ORGANIZATIONAL ANALYSIS OF CRIMINAL COURTS (1991).
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employment, education, therapeutic childcare and domestic violence
programs are all services commonly needed by pregnant drug-users.
Collaborative linkages among these programs could facilitate the alliance
necessary to provide comprehensive services. Collaborative linkages
include: (1) sharing information about clients, such as through a
management information system;' 48 (2) joint planning of service goals; (3)
joint assessment of clients; (4) interagency referrals of clients; (5) case
management and liaisons; (6) documentation of relationships through
contracts or memoranda of understanding; (7) regular meetings among
program leaders; (8) cross-training staff; (9) flexible funding situations and
sharing monetary resources; (10) sensitivity to the concerns of other
agencies and organizations providing services to clients and (11) shared
philosophies in services provision and administrative structure. 49 While the
list paints an administratively overwhelming picture, it is the best approach
to alleviating the current revolving door of drug treatment and the justice
system.
K. DOCTORS SHOULD BE ENCOURAGED TO REGULARLY AND
PROACTIVELY EXAMINE WHETHER THEIR PATIENTS SUFFER FROM AN
ADDICTION.

A second group of professionals who need education are physicians.
As noted before, doctors are not very proficient at identifying substance
abuse problems. Additionally, the CASA study mentioned above found
that less than 50% of the doctors surveyed screen their patients annually for
drug or alcohol addiction. 5 Doctors need (1) to be educated and trained in
how to diagnose addictions and (2) to be encouraged to examine issues of
addiction with their patients on a regular basis. As gatekeepers to the
treatment network, it is critical that doctors do all they can to identify
people in need of admission to treatment.

148. See generally Barbara Babb, Fashioningan InterdisciplinaryFramework for Court
Reform in Family Law: A Blueprint to Construct a Unified Family Court, 71 S. CAL. L.

REv. 469. New Jersey has a Family Automated Case Tracking System. The statewide
computer database contains a family file of all information developed as a result of previous
and pending court appearances of each family member. This file provides the court with
information about the strengths, weaknesses and capabilities of the family as a unit. Judges,
staff, court and non-court personnel have access to the database.
149. See Suzanne L. Wenzell et al., Drug Courts: A Bridge Between Criminal Justice and
Health Services 4, 8 (2000) (unpublished manuscript on file with authors).
150. See MISSED OPPORTUNITY, supra note 67, at 6.
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FEDERAL AND STATE GOVERNMENTS SHOULD REQUIRE HMOs TO DO
THE FOLLOWING:

1. Pay for their insured's substance abuse treatment that is ordered by
a court;
2.

Institute parity requirements whereby financial caps on treatment
for addictions would be the same as for treatment for any other
disease; and

3.

Pay the costs of their insured's substance abuse treatment
regardless of whether the treatment was preapproved or authorized
by a primary care physician or the HMO.

As part of society, HMOs should be required to contribute to the effort
of reducing fetal harms by making it easier for individuals to obtain
substance abuse treatment. While this will cost the HMOs some money, it
is unlikely that there will be a rush to treatment centers by people not
needing help simply because it is paid for. Rather, these changes would
help people who truly want and/or need treatment obtain it.
VI. CONCLUSION
If a state forces a woman to conform to a legislatively or judicially
prescribed concept of maternal duty, it enacts an intolerant legal
regime, one that fails to recognize personal, cultural and gender
distinctions. By respecting a more fluid concept of morality in the
realm of maternal duty, the state perpetuates a legal standard that
actually embodies the very spirit of equal protection analysis.'
These words appeared in this journal in 1999. Since that time, states have
flagrantly acted as intolerant regimes. This intolerance continues today.
Currently, a number of states are considering legislation that would place
civil sanctions or criminal punishments on pregnant substance abusers.'52
Additionally on April 26, 2001, the "Unborn Victims of Violence Act of
The
2001" was approved by the United States House of Representatives.'
Act would amend the federal criminal code to create a separate criminal
offense if a defendant killed or injured an unborn child during the
commission of a federal crime. More importantly, it would give the fetus
151. Caroline S. Palmer, The Risks of State Intervention in Preventing PrenatalAlcohol
Abuse and the Viability of an Inclusive Approach: Arguments for Limiting Punitive and
Coercive PrenatalAlcohol Abuse Legislation in Minnesota, 10 HASTINGS WOMEN'S L.J.
287, 345 (1999).
152. For a list of recent legislative proposals, see Edward Sylvester, Chenault v. Huie:
Denying the Existence of a Legal Duty Between a Mother and Her Unborn Child, 33 AKRON
L. REV. 107, 119 (1999).
153. H.R. 503, 107th Cong. 1st Sess. (2001).
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formal status, which has the effect of placing the fetus in competition
against its mother in the legal and medical arenas, thereby further forsaking
the interests of pregnant women.
Enough is enough. We believe the time has come for society to band
together and deal with a devastating problem in a sensible, honorable
manner. While it's easy to cast blame on the apparent cause of a problem,
appearances can be deceiving. The blame for the problem of fetal harms
caused by drugs and alcohol goes well beyond a single woman. It belongs
to a society that tolerates abuse against women. It belongs to a system that
excludes sick people from treatment in an effort to save money, avoid
litigation and cap costs. It belongs to a society whose government punishes
sick people for not getting well while at the same time refusing to provide
them with the means for a cure.
Rather than casting blame, society needs to band together and deal with
the problem as a community. By taking several small steps as we have
proposed, society can attack the problem head on in a moral, sensible and
prudent fashion. Such a solution will not solve the problem overnight; it
may take years. But the immediate benefits would be felt by individuals
daily.

